


E. To approve the following licenses
Common Victualler~ See packet for full list of businesses
Class II ~ L & R Auto

III. Public Hearings
A. Additions to Definition of Annual Report and Section 7.8.3 Renewal of 

Aquaculture Licenses in Town of Wellfleet Shellfishing Policy and Regulations 
B. Add to regulation 7 .22 as required by state law and town regulations because it 

relates to a grant ~ Shellfish Constable & Shellfish Advisory Board
IV. Comprehensive Emergency Management Plan

A. Presentation from the Police Chief Michael Hurley & Massachusetts Maritime 
Academy Students

V. Licenses
A. Weekday Entertainment

• Lobster & Chowder House
• Van Rensselaer's
• Block & Tackle
• The Bookstore & Restaurant

B. Sunday Entertainment
• Lobster & Chowder House
• Van Rensselaer's
• Block and Tackle
• The Bookstore & Restaurant

VI. Business
A. Maurice's Campground (80 State Highway, Wellfleet MA)~ Land Purchase 

Documentation
B. Maurice's Campground Purchase~ BAN~ Vote to approve short term note 

documents for land purchase
C. Capital Improvement Plan Budgets

• Police
• Fire
• Department of Public Works
• Community Services
• Health and Conservation

D. Developments of Significant Planning Interest and Food Establishments Zoning 
Bylaw

E. Town Administrator Six-Month Review
VII. Selectboard Reports
VIII. Town Administrator's Report
IX. Topics for Future Discussion
x. Vacancy Reports

XI. Minutes
A. November 15, 2022 

XII. Adjournment
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Part I ADMINISTRATION OF THE GOVERNMENT

Title XIX AGRICULTURE AND CONSERVATION

Chapter 130 MARINE FISH AND FISHERIES

Section 21 COMPILATION OF STATISTICAL INFORMATION USEFUL TO
MARINE FISH INDUSTRIES; CONFIDENTIALITY; FALSE
REPORTS; REFUSAL OR FAILURE

Section 21. The director shall devise a system of statistical information
useful to the commercial and recreational fishing industry of the
commonwealth and may collect and compile fishery statistics obtained
thereunder. He may require for such purposes statistical reporting from
all fishermen, wholesale and retail fish dealers and fish processors on
such forms and at such time to be determined by him. Said statistical
reports shall be signed and submitted under the pains and penalties of
perjury and subject to chapter sixty-six and chapter sixty-six A, shall be
held strictly confidential by the director and shall not be disclosed except
in compliance with a valid court order. The director may, by regulation,
prescribe such procedures as may be necessary to preserve such
confidentiality, except that the director may release or make public any
such statistics in any aggregate or summary form which does not directly
or indirectly disclose the identity or business of any person who submits
such statistics.
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Any license, permit or certificate issued by the division to any person
who refuses or fails to submit, or knowingly submits a false statistical
report shall be suspended and surrendered to the director. Persons who
fail to submit, or knowingly file a false report shall not have issued to
them a new license, permit or certificate until an accurate statistical
report is submitted to the director.

The director may enter into cooperative agreements with local, state or
federal authorities for the purpose of joint conservation and management
of marine fisheries and for the implementation and enforcement of rules
and regulations relative thereto, and may, subject to chapter thirty A,
implement any regulations as developed and recommended by the
Atlantic States Marine Fisheries Commission.

The director shall, from to time, prepare and distribute bulletins and
reports embodying statistical and other information relative to marine
fisheries. He shall also assist and cooperate with local authorities in the
promulgation of rules and regulations for the protection and conservation
of marine fisheries.



10/31/22, 4:05 PM General Law - Part I, Title XIX, Chapter 130, Section 65

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXIX/Chapter130/Section65 1/1

Part I ADMINISTRATION OF THE GOVERNMENT

Title XIX AGRICULTURE AND CONSERVATION

Chapter 130 MARINE FISH AND FISHERIES

Section 65 ANNUAL REPORT OF SHELLFISH PLANTED, PRODUCED AND
MARKETED; ESTIMATE OF GROWING SHELLFISH;
FORFEITURE FOR DEFICIENCY

Section 65. Every licensee or transferee of a license referred to in section
fifty-seven shall submit on oath on or before February 28 in each year to
the director and to the city council or selectmen of the city or town
wherein the licensed area is situated a report of the total number of each
kind of shellfish planted, produced or marketed during the preceding year
upon or from such licensed area, and an estimate of the total number of
each kind of shellfish at the time of such report planted or growing
thereon. The city council or selectmen may specify a reasonable yearly
market value to be produced by each shellfish project licensed pursuant
to section fifty-seven. Failure of the licensed shellfish project to meet
such a value for any three consecutive years thereafter may result in a
forfeit of the shellfish aquaculture license and licensed area.
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REQUESTED BY: 

DESIRED ACTION: 

PROPOSED 

MOTION: 

Summary: 

ACTION TAKEN: 

VOTED: 

SELECTBOARD 

AGENDA ACTION REQUEST 
Meeting Date: December 6, 2022 

BUSINESS 
~ D ~

VI 

Ryan Curley ~ Chair 

To review Developments of Significant Planning 

Interest and Food Establishments

I move to refer the Developments of Significant Planning 
Interest and Food Establishments Amendment as drafted review 
and comment and to the planning board as a draft for 
comment. 

Moved By: Seconded By: 

Condition( s ): 

Yea Nay Abstain 



Revised 12/1/2022 

 

Developments of Significant Planning Interest and Food Establishments 

To see if the Town will amend the Wellfleet Zoning By-Laws by repealing the existing Chapter 
235 - Section 6.29, Fast Food & Formula Restaurant Prohibition and replacing it with a new 
Chapter 235 - Section 6.29, Development of Significant Planning Interest and Food Service 
Establishments and by amending Chapter 235 -Sections 2.1, 5.3,  and 8.4.2. by inserting text 
shown as underlined and deleting text that is struck through as follows, or take any action 
related thereto: 

A. By amending Chapter 235 – Article II – Section 2.1 DEFINITIONS by inserting in alphabetical 
order  new definitions for “Development of Significant Planning Interest,” “Food  
Establishment: Bakery,” “Food Establishment: Full-Service Restaurant,” “Food Establishment: 
Take-Out Restaurant,” “Food Establishment: Fast Food Restaurant,” and “Food 
Establishment: Drive-through Facility” and deleting the definitions of “Restaurant,” 
“Restaurant Drive-In,”  “Restaurant Fast Food” and “Restaurant, Formula” as follows: 

 

Development of Significant Planning Interest: Any of the Food Service Establishment 
categories defined in this By-law, Bulk Storage, Motor Vehicle Repair or Sales Shop, or involve 
more than 4,000 square feet of floor area of new commercial construction. 

 
Food Establishment: Bakery - A commercial food service establishment primarily engaged in 
the retail sale of baked goods for off-site consumption. A bakery may include, as an accessory 
use, wholesale distribution of goods prepared on the site. 

Food Establishment: Full-Service Restaurant – A commercial food service establishment where 
(1) meals are freshly cooked and prepared to order on-premises and are served primarily for 
consumption on the premises, either indoors or outdoors; (2) customers may be are provided 
with individual menus; (3) a restaurant employee serves the customers at the same table or 
counter where the meals are consumed; and (4) non-disposable dinnerware is used. For 
purposes of this definition, “prepared” does not include warming or re-heating food that was 
assembled off-site. A Full-Service Restaurant operation may include ancillary bakery, delivery 
service and/or take-out service but may not include a drive-through facility. 

Food Establishment: Take-Out Restaurant – A commercial food service establishment where 
(1) prepared food is freshly cooked or prepared on site by employees; (2) food and beverages 
are sold in disposable containers for off-premises consumption only; and (2) the customers pick 
up their orders either at a counter inside the building or at a walk-up window.; and.  (3) food is 
prepared on site. For purposes of this definition, “prepared” does not include warming or re-
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heating food that was assembled off-site. A Take-Out Restaurant operation may include an 
ancillary delivery service but may not include a Drive-through facility. 

Food Establishment: Fast Food Restaurant – A commercial food service establishment where 
(1) prepared  pre-packaged and ready-to-eat meals food and beverages that are not cooked or 
prepared fresh on the premises are served and sold in disposable containers for consumption 
either on the premises or off the premises; (2) the menu and operation are designed for quick 
service; (3) serving premade food or meals and (3) the customers pick up their orders either at 
a counter or walk-up window. For purposes of this definition, “prepared” does not include 
warming or re-heating food that was assembled off-site.For purposes of this definition, 
“prepared” does not include warming or re-heating food that was assembled off-site. 

Food Establishment: Drive-through Facility – A service window or a mechanical device where 
customers waiting in motor vehicles may order and/or pick up prepared food and beverages 
from a food service establishment.  

Restaurant - A building or part thereof to be used for the preparation, indoor sale, and 
consumption of meals and refreshments on the premises. Seating area for a restaurant may 
include open or outdoor terrace or patio upon issuance of a Special Permit. ATM 4/23/90 

Restaurant, Drive-In - Premises where meals and other items of nourishment and refreshment 
are offered for sale, and where any portion of these are consumed or intended to be consumed 
off-premises or within cars parked on the premises. ATM 4/23/90.  

Restaurant, Fast Food – A restaurant with drive-up window service, or that otherwise receives 
payment and/or dispenses products to patrons while in their vehicles. (ATM 4/25/11) 

Restaurant, Formula – A restaurant that stands alone or with other use(s), and which prepares 
food and beverage on site for sale to the public, and which is required by contractual or other 
arrangement or as a franchise to offer any of the following features: Standardized menu, 
trademark or service mark, defined as a word, phrase, symbol, design or logo, or a combination 
of words, phrases, symbols, designs and/or architecture, façade, or color scheme that identifies 
the restaurant as one (1) of twenty-five (25) or more other restaurants worldwide. (ATM 
4/25/11) 

B. By amending  Chapter 235, Section V – Uses, Table 5.3.2 – Commercial, by striking from the 
table the uses of “Restaurant, Indoor,” “Restaurant Drive-In,”  “Restaurant Fast Food,” and 
“Restaurant Formula” and inserting the uses of “Food Establishment:  Bakery”; “Food 
Establishment: Full-Service Restaurant”; “Food Establishment: Take Out Restaurant”; “Food 
Establishment: Fast Food Restaurant”; and “Food Establishment: Drive-Through Facility”, 
which shall be allowed by special permit (A) or prohibited (O) as follows in the various zoning 
districts:  

5.3.2 Use Regulations: 
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5.3.2 Commercial CD R1 R2 NSP C C2 
 A O O O A A  
Food Establishment: 
Bakery 

A O O O A O 

Food Establishment: Full-
Service Restaurant 

A O O O A  O  

Food Establishment: Take-
Out Restaurant 

A O O O A  O  

Food Establishment: Fast 
Food Restaurant 

O O O O O O  

Food Establishment: Drive-
through Facility 

O O O O O  O 

       
Restaurant, Indoor8  A  O  O  O  A  O  
Restaurant, Drive-In9  O  O  O  O  A  O  
Restaurant, Fast Food10  O  O  O  O  O  O  
Restaurant, Formula11  O  O  O  O  O  O  
       

 
 

C. By repealing Chapter 235-Section  6.29 – Fast Food & Formula Restaurant Prohibition in its 
entirety and replacing it with a new Chapter 235, Section 6.29 - Developments of Significant 
Planning Interest by inserting the following underlined text:   

6.29.1 Purpose: 

The purpose of this bylaw is to regulate the  location, traffic, scale, impacts, and visual features 
of Developments of Significant Planning Interest  in Wellfleet to maintain the unique, small-
scale, small-town character and the quality of life for all Wellfleet residents by preserving the 
individuality and distinctive appeal which are among the Town’s most recognized features. 
Preservation of the existing character, diversity, variety, and scale of commercial activities is 
vital to the continuation of Wellfleet’s ability to attract both residents and visitors. Wellfleet 
must retain its distinctive Cape Cod character, general welfare, and historical and cultural 
relevance. 

This bylaw incorporates by reference and shall be construed consistently with the policy 
direction of the Town’s Comprehensive Plan, the Cape Cod  Commission Act, the enabling act of 
the Cape Cod National Seashore, and Wellfleet’s designated historic districts, with which 
Wellfleet is intimately and intricately associated. 

6.29.2 Application Requirements 

Applicants for Special Permits for uses so controlled as Developments of Significant Planning 
Interest shall submit to the Zoning Board of Appeals three copies of the following: 



a) An application identifying the intended use and narrative description of the proposed use; 

b) A site plan prepared by an architect, landscape architect, or Registered Professional 
Engineer, showing proposed structures, building design, lighting, drives, parking, landscaping, 
screening, dust mitigation, and provision for stormwater management and drainage; 

c) A  floor plan for all floors, an elevation plan of all sides of the proposed building and a plan or 
rendering showing the proposed building in relation to adjoining structures and abutting 
properties; 

d) A plan showing the dimensions, type, location and elevations of all proposed signs; and 

e)  photographs of the premises in its current condition and all adjoining structures.  

Forthwith upon receipt of the above materials, the Board of Appeals shall transmit one set of 
them to the Planning Board for their review and recommendation. 

 

 

6.29.3 Special Permits for Development of Significant Planning Interest  

6.29.3.1 Bulk Storage, Motor Vehicle Repair or Sales Shop.  

In addition to Sections 8.4.2.1, 8.4.2.2, and 8.4.2.3 of this Bylaw, the following shall be 
considered by the Special Permit Granting Authority prior to the issuance of a special permit for 
the following uses, Boat House, Commercial; Bulk Storage, Open; Bulk Storage, Tanks;Filling 
Station; Motor Vehicle Repair Shop; Motor Vehicle Sales; and  Warehouse. 

(a) whether the proposed use will increase the intensity of use on the site to a level that will 
adversely impact land uses in the area, pedestrian or motor vehicle traffic or the public welfare; 

(b) whether the proposed design and any other improvements to the site are  compatible with 
the existing architecture and unique aesthetic appearance of the zoning district; 

(c) whether the proposed design retains the historic characteristics if located within a 
designated historic district. 

(d) whether the proposed design preserves the character-defining elements of an historic 
building and its setting when adapting to a new use. 

(e)  The use of permeable pavement or pavers for parking areas and walkways ; 

(f) whether the proposed use will generate noise, dust, odor, glare, fumes, vibration, risk of fire 
or explosion or similar noxious impacts to surrounding properties and whether these impacts 
can be sufficiently mitigated; 



(g) whether the proposed use includes the storage or presence of hazardous and/or 
combustible materials; 

(h) the overall impact of the proposed use on the health and safety of area residents. 

6.29.4 Food Service Establishments or Commercial Developments involving more than 4,000 
square feet of floor area 

In addition to Sections 8.4.2.1, 8.4.2.2, and 8.4.2.3 of this Bylaw, the following shall be 
considered by the Special Permit Granting Authority prior to the issuance of a special permit:  

(a) Whether the proposed use is designed and operated in a manner that preserves the 
community’s distinctive small-town character, including the following: 
(1) the use of natural shingles or clapboards as exterior finishes; 
(2) whether the building incorporates a gabled roof; 
(3) whether the building proposes to use 6 over 6 or similar paned windows and doors; 
(4) exterior lighting uses gooseneck or similarly designed lighting; 
(5) use of  permeable pavement or pavers for parking areas and walkways; 
(6) whether the scale of the building is in keeping with a small-town, coastal setting; 
(7) Preserve the character-defining elements of an historic building and its setting when 

adapting to a new use. 
(8) whether the façade is broken up in terms of color scheme, use of materials and 

incorporates segments that protrude forward or are recessed to minimize the 
appearance of massing; 

(9) whether the design is compatible with the character of surrounding properties or the 
zoning district; 

(10) use of native plantings of a suitable size, diversity and hardiness to survive Cape Cod’s 
climate and minimize use of water, herbicides and pesticides; 

(11)  use of small-scale, painted wooden signs that are externally illuminated; 
(12) When practical, whether parking is provided to the sides of the building and parking in 

the front of the building is minimized; 
(13) Whether customers place and pay for their own orders directly and electronically 

without the assistance of staff;   
(14) Whether the business model includes curb-side pick-up or delivery of goods to patrons 

in their vehicles; and 
(15) Whether entrances are automatic or manual. 
(16) Accessibility of the development for disabled individuals.  

(b) whether the proposed use contributes to the diversity of uses to assure a balanced mix of businesses 
available to serve residents and visitors; 

(c) whether the proposed building design and any other improvements to the site  are compatible with 
the existing architecture and unique aesthetic appearance of the zoning district; 

(d) whether the proposed use will  increase the intensity of use on the site to a level that will adversely 
impact land uses in the area, pedestrian or motor vehicle traffic or the public welfare; 
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(e) whether the size, style and design of signage is appropriate to maintain the scale and character of 
Wellfleet;   

(f) whether the proposed use will generate noise, dust, odor, glare, fumes, vibration, risk of fire or 
explosion or similar noxious impacts to surrounding properties and whether these impacts can 
be sufficiently mitigated; 

(g) whether the proposed use includes the storage or presence of hazardous or combustible materials; 

(h) the overall impact of the proposed use on the health and safety of area residents; 

6.29.2.3 Floor Area Applicability 

Any increase in floor area shall be cumulative upon the adoption of this bylaw (ATM 2023). 

 

6.29 FAST FOOD & FORMULA RESTAURANT PROHIBITION (ATM 4/25/11)  Purpose: The Cape 
Cod seaside character of Wellfleet is unique, and is important to the people of the community 
and their collective identity as a community, as well as to the visiting public. Far more than 
most Cape Cod towns, Wellfleet retains its rural village character, which is integral to the fabric 
of the community. Wellfleet is also traditionally home to small, locally owned and operated 
businesses. In these senses, Wellfleet has maintained its identity in a manner rare in the region. 
The purpose and intent of the Formula Based Restaurant Prohibition is to address the adverse 
impact (in terms of noise, litter, traffic, and aesthetically inappropriate development) that 
standardized fast food and formula restaurants would have on Wellfleet’s distinctive Cape Cod 
character, general welfare, and historical and cultural relevance as a rural community. These 
uses are therefore prohibited in order to preserve and protect the unique and locally-oriented 
community experience of Wellfleet, and all that this offers to its citizens and tourists alike as a 
treasured destination. This policy is also consistent with the policy direction of the Town’s 
Comprehensive Plan, the Cape Cod  77  Commission Act, and the enabling act of the Cape Cod 
National Seashore, with which Wellfleet is intimately and intricately associated. 

 

Summary: When Wellfleet adopted both the Formula Business and Fast Food & Formula 
Restaurant provisions in 2011 the Attorney General warned the Town that both provisions but 
noted that at the time, no court rulings had been made. Both provisions used substantially the 
same language and definitions. The following year, Cumberland Farms, Inc. v. Board of Appeals 
of the Town of Wellfleet and the Town of Wellfleet challenged the validity of Section 6.30 
Formula Business. In 2015 a ruling was made invalidating Wellfleet’s Formula Business 
provisions on the grounds that they (1) violated G.L. c.40A, §4, which requires that zoning 
regulations be uniform within a zoning district for each class or kind of structure or use 
permitted, and (2) imposed impermissibly vague and subjective special permit standards. We 
have also been advised that the definitions of Drive-In Restaurant and Fast Food Restaurants 
are likely too similar to prohibit one and allow the other. We have been informed by Town 



Counsel that the Fast Food and Formula Restaurants is similarly vulnerable to challenge. In 
order to protect the Town from development that it considers deleterious we need to amend 
our Zoning Bylaw. This proposal retains the prohibition on Fast Food Restaurants, strengthens 
our definitions, and gives the Zoning Board of Appeals additional tools to protect the character 
of Wellfleet and extends them to some other commercial uses of particular concern. It also 
defines certain light industrial uses or scale as activities that require additional considerations 
to be taken into account. 
 
 
Town Counsel Comments 10/25/2022 
I recognize that you are using definitions I provided in a memorandum regarding Formula Restaurants 
back in May 2022, so the definitions are fine.  However, the definition for “Food Service Establishment” 
was intended to be a broad, overarching category applicable to all types of restaurants, whether take-out, 
full-service or fast food.  I recommend deleting “Food Service Establishment” from Section 5.3 Use 
Regulations because a “Fast Food Restaurant” (which is a prohibited use) could argue that it fits the 
definition of “Food Service Establishment” (which is permitted by SP in three zoning districts).  In fact, you 
might delete the definition of “Food Service Establishment” unless that term is going to be used in a 
broader sense elsewhere in the Zoning Bylaw. 

I notice that both a “Food Service Establishment” and “Full-Service Restaurant” are expanded to be 
allowed by SP in the C2 zoning district, whereas indoor restaurants are not presently allowed in the C2 
Zoning district. 

You have also proposed a new Section 6.29 Development of Significant Impact, but a Section by that title 
already exists at Section 6.3.13 (unless this was renumbered by the recent recodification).  Consider 
whether the two sections can be combined or Section 6.29 renamed to avoid confusion.  Also, 
“Development of Significant Impact” is not defined, except under Section 6.3.13.  Consider expanding the 
definition under Section 6.3.13 or adding a definition under the proposed zoning amendment to clarify that 
any Food Service Establishment and the various other uses in this amendment (Bulk Storage, MV Repair 
or Sales Shop) is considered a “Development of Significant Impact” and must comply with this Section. 
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