
































































































































































































































































































































































































































































































DRAFT 1/26/2023 w/ KP edits 

ARTICLE NO. ## INCLUSIONARY ZONING BYLAW 

 

A. To amend Chapter 235, Article II DEFINITIONS by inserting the following definitions in 
alphabetical order 

 

§235 - 2.1 Definitions 

Affordability Gap – the difference in between the apprisedappraised value of dwelling units permitted 
pursuant to §235 – 6.28, Inclusionary Zoning Bylaw, to and affordable units with a comparable number 
of bedrooms eligible for inclusion in the Town’s Chapter 40B Subsidized Housing Inventory as 
maintained by the Department of Housing and Community Development (DHCD). 

 B. To repeal Chapter 235, Section 6.28, PROVISIONS TO ENCOURAGE THE DEVELOPMENT OF 
AFFORDABLE DWELLINGS IN WELLFLEET, and replace it with the following:  

§235 – 6.28 INCLUSIONARY ZONING BYLAW 

§235 – 6.28.1 Purpose and Intent 

The purpose of this bylaw is to encourage development of new housing that is affordable to persons of 
various age and income levels in accordance with Massachusetts General Law, Chapter 40A, Section 9, 
which allows municipalities to adopt “incentive” bylaws ordinances for the creation of affordable year-
round housing, and for the purposes of: 

A. Helping people who, because of rising land prices, have been unable to obtain suitable housing 
at an affordable price; and, 

B. Encouraginge the creation of a range of housing opportunities for households of all incomes, 
ages and sizes in order to support a strong, stable and diverse year-round community and a 
viable and healthy local workforce and to prevent the displacement of Wellfleet residents;  

C. Mitigatinge the negative impact of residential development on the availability and cost of 
housing;  

D. Protecting the long-term affordability of such housing through appropriate, enforceable 
restrictions that run with the land;  

E. to Ccreatinge dwelling units eligible for inclusion oin the Town’s Chapter 40B Subsidized Housing 
Inventory as maintained by the Department of Housing and Community Development (DHCD) 
under the Local Initiative Program. 

§235 6.28.2 Applicability 

In the CD, R1, R2, C and C2 zoning districts, the inclusionary zoning provisions of this section shall apply 
to the following uses: 

A. Any project that results in a net increase of two three or more dwelling units as part of a single 
application, whether by new construction or by the alteration or rehabilitation of existing 
structures. 

Commented [CMM1]: Should this compare the value of 
market rate units to affordable units within the proposed 
development? 

Commented [CMM2]: Based on how this is set up, it 
appears the intent is to repeal the existing 6.28 and replace 
with this version.  Please confirm that we are not keeping 
any of the existing provisions of 6.28, such as the definition 
of Affordable Dwelling Unit. 

Commented [RC3R2]: Hi I think you are looking at an old 
copy of the zoning bylaws. We redid 6.28 at the STM. 
Because of some of the issues with it. It is not 6.26 
Affordable Dwelling Developments  

Commented [CMM4]: In my experience, imposing an 
affordability requirement when two or more units are 
applied for is an unusually low threshold.  I have seen 
bylaws applying to 10 units or more and generally requiring 
10% of those units to be affordable. 
 

Commented [RC5R4]: We had settled on 3 



§235 6.28.3 Mandatory Provision of Affordable or Community Housing for Development of New 
Residential Units 

In order to contribute to the local stock of Affordable and Community Housing, any residential project 
that results in a net increase of two or more dwelling units as part of a single application as described 
development identified in Section 6.28.2 A shall provide a percentage of the dwelling units as deed 
restricted Affordable and/or Community Housing units. For purposes of this bylaw, “Affordable Housing” 
shall mean  a dwelling unit that is affordable to and occupied by a Low or 
Moderate Income Household and meets the requirements for inclusion on the Subsidized 
Housing Inventory maintained by DHCD. This Affordable/Community Housing requirement shall be one-
sixth (16.67%) of the new dwelling units developed rounded up to the nearest whole affordable unit and 
shall be made a condition of a Special Permit, or the applicant shall meet the requirement in accordance 
with the following: 

A. Development of 3 to 6 new dwelling units shall require the granting of a Special Permit by 
the Zoning Board of Appeals and a Payment in Lieu of providing the required number of an 
affordable units to be made to the Wellfleet Affordable Housing Trust Fund to fulfill the 
Affordable/Community Housing requirement. 

(1) Payment shall be made in accordance with the following formula:  
• For 3-4 new dwelling units, the Payment in Lieu= (total # of new dwelling 
units)x(16.67%)x(affordability gap)x(67%)  
• For 4-6 new dwelling units, the Payment in Lieu= (total # of new dwelling 
units)x(16.67%)x(affordability gap)x(100%) 

(2) The applicant shall pay for all appraisals, and the Town shall approve the 
applicant’s chosen appraiser 

(3) The Payment in Lieu shall be made at and upon the sale or certificate of 
occupancy of each unit, whichever occurs sooner. When the development 
consists of year-round rental units, a lien shall be filed against the property 
which states that the Payment in Lieu shall be deferred until such time as the 
year-round rental use ceases, with the full balance due upon change of use 

B. Development of 7 or more new dwelling units shall require the granting of a Special Permit 
by the Zoning Board of Appeals and at least one-sixth (16.67%) of the new units created 
shall be established as Affordable or Community Housing units in any one or combination of 
methods provided for below: 

(1)  The Affordable or Community Housing units shall be constructed or 
rehabilitated on the site subject to the Special Permit, in accordance with §235 
Section 6.28.4; or 

(2) The Affordable or Community Housing units shall be constructed or 
rehabilitated on a site other than the one subject to the Special Permit, in 
accordance with §235 6.28.4, provided justification is provided that on-site 
development of units is not feasible and off-site development of units is 
beneficial to the Town, and Special Permits are granted contemporaneously for 
both developments; or  

(3) A Payment in Lieu of providing Affordable or Community Housing units shall be 
made to the Wellfleet Affordable Housing Trust Fund. Payment shall be made in 
accordance with the following formula:   

Commented [CMM6]: You have not defined Affordable 
or Community Housing.  Affordable Housing has a clear 
understanding under G.L. c. 40B and its related regulations, 
but Community Housing is not defined under this statute.  If 
the intent is for Affordable and Community Housing to be 
interchangeable, I suggest we use Affordable Housing, as 
that term is given meaning under G.L. c. 40B.  You may also 
want to insert the definition in the Definitions section of the 
ZBL, rather than here.  

Commented [RC7R6]: Affordable Housing is already in 
definitions DWELLING, AFFORDABLEA dwelling unit which is 
subject to an affordable dwelling restriction.[Added 9-10-
2022 ATM by Art. 17] 
 

Commented [CMM8]: There is no SP criteria for approval 
of the dwelling units, other than the requirement for 
providing affordable units.  Will Sec. 8.4.2 be the default for 
SP criteria?  If so, we should cross-reference to that section. 

Commented [CMM9]: I am not sure I understand the 
math here.  Wouldn't it be easier to require a developer to 
make a payment equal to the value of the required number 
of Affordable Housing 
Units multiplied by the median sales price of a Wellfleet 
market-rate home comparable 
in type, size, and number of bedrooms over a period of XX 
months prior to the 
date of application submission, provided the amount of 
such payment shall not be decreased 
based on the value of an Affordable Housing Unit. Data for 
sales could be provided by the Wellfleet Assessors. 

Commented [RC10R9]: The sample size would be too 
small in 2022 we had 62 home sales and 15 condos. To get a 
large enough sample for certain bedroom sizes it would 
require multiple years of sales at that would introduce lag in 
the values accessed.  
 
This schedule is a modification of Provincetown, it 
progressively becomes more expensive not to include the 
units.  

Commented [CMM11]: This seems like a loophole where 
a developer could rent the unit in perpetuity and avoid the 
Payment in Lieu?  Regardless I don't know that a lien is the 
best mechanism.  The payment will be memorialized ...
Commented [RC12R11]: No, if the developer is renting 
"affordable units" in perpetuity, that is an acceptable 
outcome. If they were to later sell the property and the use 
of those units were to cease the payment in lieu of is due.  

Commented [CMM13]: What if a developer is required 
to provide 2 affordable units and offers to create one at a 
property that is already developed?  There would be no 
contemporaneous SP for the off-site unit. 

Commented [RC14R13]: Permits are required to be in 
hand 

https://ecode360.com/33419093#33419093


a) For 6 7 or more new dwelling units, the Payment in Lieu = (total # of 
new dwelling units)x(16.67%)x(affordability gap)x(150%) 

b) The applicant shall pay for all appraisals, and the Town shall approve the 
applicant’s chosen appraiser 

c) The Payment in Lieu shall be made at and upon the sale or certificate of 
occupancy of each unit, whichever occurs sooner. When the 
development consists of year-round rental units, a lien shall be filed 
against the property which states that the Payment in Lieu shall be 
deferred until such time as the year-round rental use ceases, with the 
full balance due upon change of use; or. 

(4) A Land Donation in Lieu of providing Affordable or Community Housing units 
shall be provided to the Wellfleet Affordable Housing Trust, provided that:  

a) The receiving organization agrees in writing to accept the land; and  
b) The applicant demonstrates to the Zoning Board of Appeals’s 

satisfaction that the land serves the future development of Affordable 
and/or Community Housing; and  

c) The value of donated land shall be equivalent to or greater than the 
value of the required a Payment in Lieu. The Zoning Board of Appeals 
may require, prior to accepting land as satisfaction of the requirements 
of this bylaw, that the applicant submit an appraisal of the land in 
question that was prepared by a licensed appraiser using professionally 
accepted methods, as well as other data relevant to the determination 
of equivalent value, and the Zoning Board of Appeals may obtain expert 
peer review of the appraisal at the applicant’s expense; and  

d) Closing on the land donation shall occur before the issuance of the first 
building permit.  

§235 6.28.4 Provisions Applicable to Affordable and Community Housing Units Located On-Site and/or 
Off-Site 

A. Affordable and Community Housing units created in accordance with this bylaw shall have a use 
deed restriction and Regulatory Agreement to regulate the future re-sale or rental of the unit 
and s that requires the units to remain income restricted in perpetuity or the longest period 
allowed by law.  Said deed restriction and Regulatory Agreement shall be consistent with the  
forms used in the Local Initiative Program and Regulatory Agreement approved by DHCD. The 
Regulatory Agreement shall be prepared by the Applicant and submitted to Town Counsel for 
review and approval. The Regulatory Agreement will be executive by the Applicant, the Town of 
Wellfleet and DHCD and shall be recorded with the Barnstable County Registry of Deeds or and 
for so long as the unit or project does not conform to the otherwise applicable underlying 
zoning requirements and any such restriction shall be held by the Town and be released only by 
a vote of Town Meeting as provided for by state law. Such restriction shall also grant the Town a 
right of first refusal to purchase a unit in the event that a subsequent qualified purchaser cannot 
be located, which the Town shall have the right but not the obligation to exercise and shall not 
release the deed restriction if a qualified purchaser cannot be located.  

Commented [CMM15]: Same comment as above re: lien. 

Commented [CMM16]: The deleted language is usually 
included in 40B projects where the development does not 
comply with zoning.  This will not be the case here. 



B. The applicant shall be responsible for preparing and submitting any documentation that may be 
required to receive Local Action Unit approval from DHCD and to qualify the Affordable Housing 
Units for listing on the SHI. The applicant shall also be responsible for providing annual 
compliance monitoring and certification to the Town or its monitoring agent and to pay for the 
costs of the Town for providing such compliance monitoring. 

B.C. No Building Permit shall be issued for any units in the development until the Zoning Board of 
Appeals receives evidence that the Affordable Housing deed restriction has been approved by 
DHCD, or the Community Housing restriction has been approved by Town Counsel.  

C.D. No Certificate of Occupancy shall be issued for any units in the development until the 
Building Commissioner receives evidence that the deed housing restriction has been executed 
and recorded at the Barnstable County Registry of Deeds. 

D.E. Affordable and Community Housing units shall be integrated with the rest of the development 
or with the off-site location, and shall be comparable to and indistinguishable from market rate 
units in exterior design, including appearance, construction and quality of materials, and in 
energy efficiency. 

E.F. The number of bedrooms in each Affordable or Community Housing unit shall be made a part of 
the Special Permit and shall be based on local need as determined by the Zoning Board of 
Appeals in consultation with the Wellfleet Housing Authority. 

F.G. Owners and tenants of Affordable and Community Housing units and market rate units shall 
have the same rights and privileges to access and use any of the development’s amenities and 
facilities. 

G.H. The development of Affordable and Community Housing units shall take place at the 
same rate and timeframe as the development of market rate units.  

1) Building Permits for any phase shall be issued at a ratio of five (5) market rate units to 
one (1) Affordable/Community Housing unit. Building Permits for subsequent phases 
shall not be issued unless all the required Affordable and/or Community Housing units 
in the preceding phase are constructed and the deed restrictions recorded. The last unit 
permitted, constructed and occupied shall be a market rate unit.  

2) The project may also be constructed in its entirety with all permits issued at once, 
provided that the occupancy permits are issued at a ratio of five (5) market rate units to 
one (1) Affordable/Community Housing unit. The last certificate of occupancy to be 
issued shall be for a market rate unit and shall not be issued unless and until all 
Affordable and/or Community Housing units are occupied. 

§235 6.28.5 Maximum Incomes and Selling Price; Affordable and Community Housing Inventory 

Maximum rents and/or sale price shall not exceed 30% of an occupant’s or tenant’s annual income for a 
household at or below 80% of Area Median Income adjusted by household size. 

§235 6.28.6. Segmentation Prohibition  

Developments shall not be phased or segmented to avoid compliance with conditions or provisions of 
this bylaw. “Segmentation” shall be defined as subdividing one parcel of land into two or more parcels 
of land in such a manner that each parcel can support only a single dwelling unit or phased development 
that cumulatively results in a net increase of two or more dwelling units above the number existing 



thirty-six (36) months earlier on any parcel or set of contiguous parcels held in common ownership or 
under common control on or after the effective date of this Section. 

§235 6.28.7 Conflict with Other Bylaws 

The provisions of this bylaw shall be considered supplemental of existing zoning bylaws. To the extent 
that a conflict exists between this bylaw and others, the more restrictive bylaw, or provisions therein, 
shall apply. 

§235 6.28.8 Severability  

If any provision of this bylaw is held invalid by a court of competent jurisdiction, the remainder of the 
bylaw shall not be affected thereby. The invalidity of any section or sections or parts of any section or 
sections of this bylaw shall not affect the validity of the remainder of Wellfleet’s Zoning Bylaws. 

 

 


















































